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Supreme Court allows infertility damages including foreign commercial 
surrogacy (Whittington Hospital v XX) 

02/04/2020 

Personal Injury analysis: The Supreme Court has held that a woman who had become infertile as a 
result of a hospital's negligence could recover damages to cover the cost not only of surrogacy 
arrangements using her own eggs, which had been frozen before her infertility, but also the cost of 
arrangements using donor eggs and the cost of commercial surrogacy arrangements in a country 
where that was not unlawful. Jake Richards, barrister at 9 Gough Square, examines the court's 
decision. 

Whittington Hospital NHS Trust v XX [2020] UKSC 14, [2020] All ER (D) 05 (Apr) 

What are the practical implications of this case? 

For clinical negligence practitioners, this judgment will have straightforward but important consequences. In 
cases of infertility, claimants will be able to seek damages for the costs of commercial surrogacy, in certain 
circumstances. Lawyers for claimants and defendants must now gain a better understanding of the law of 
surrogacy in the UK and in other jurisdictions to assess the recoverability of this head of loss. This 
judgment is a good place to start, as Lady Hale takes us through the relevant law in a complicated area. 

For family practitioners, although this case concerned a civil claim in tort, Lady Hale’s judgment (one of her 
last on the bench) is an effective critique of what she referred to as the ‘fragmented and in some ways 
obscure’ law on surrogacy that is currently in place. The judgment is another tacit call for reform. While 
societal attitudes and the law has developed significantly in terms of fertility treatment, family planning and 
notions of ‘family’, the law of surrogacy has not been substantively amended since the Surrogacy 
Arrangements Act 1985 came into force. 

The work of the Law Commission in this area, coupled with this judgment and increasing calls from 
campaigners, will surely lead to Parliament looking to legislate over the coming years. 
 

What was the background? 

The claimant is a woman who had two cervical smear tests in 2008 and 2012, and further cervical biopsies 
in 2012. Each of these tests were undertaken negligently by the defendant hospital, meaning that the 
claimant’s cervical cancer went undetected. In 2013, when the defendant finally discovered the cancer, it 
was too far advanced for her to have the surgery that would have preserved her ability to have children. 
Before having chemo-radiotherapy, she preserved eight eggs and they were frozen. 

The defendant admitted liability, but the issue was whether a claim for the costs of commercial surrogacy 
was recoverable. Expert evidence suggested that, on the balance of probabilities, the claimant could have 
two children with her partner with the frozen eggs and his sperm through surrogacy. The claimant said that 
she had wanted a further two children (which would not be possible through the protected eggs). The 
claimant sought to use a commercial surrogacy arrangement in California for her children. If this was not 
funded by her claim, she intended to use non-commercial arrangements in the UK (commercial surrogacy 
being unlawful in the UK). 
 

What did the Supreme Court decide? 

There were three issues before the court: 
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• whether damages to fund surrogacy arrangements using the claimant’s own eggs could be 
recovered 

• if so, whether damages to fund arrangements using donor eggs could be recovered 

• in either event, whether damages to fund the cost of commercial surrogacy arrangements in a 
country where it was not unlawful could be recovered 

On the first issue, it was trite law that claimants could fund reasonable expenses for own-egg surrogacy 
arrangements made in the UK, as long as they could prove the chances of conceiving this way were 
reasonable. On the expert evidence, it was clear this aspect of the claim should succeed. 

On the second issue, Lady Hale stated that, considering the developments in the law and societal attitudes, 
she could no longer agree with the view expressed in the previous leading case on the issue (Briody v St 
Helen's and Knowsley Area Health Authority [2001] EWCA Civ 1010) that damages for donor-egg 
surrogacy arrangements could not be recovered as they were not restorative of what the claimant had lost. 
She went further, declaring that the decision had also likely been wrong at the time. A surrogacy 
arrangement could be the closest one could get to putting claimants in the position they would have been in 
had they not been injured (causing infertility). Therefore, as long as the arrangement had reasonable 
prospects of success, damages for the reasonable costs of it could be awarded. 

While Briody was not binding on the Supreme Court, Lady Hale discussed developments since that case at 
para [30]: 'More dramatic still have been the developments in the law’s ideas of what constitutes a family. 
Traditionally, families were limited to those related by consanguinity (blood) or affinity (marriage). Hence at 
first only opposite sex married couples could apply for parental orders. Now they have been joined by same 
sex married couples, by same sex and opposite sex civil partners, and by couples, whether of the same or 
opposite sexes, who are neither married nor civil partners, but are living together in an enduring family 
relationship. They have also been joined by single applicants. All of these would be regarded as family 
relationships within the meaning of Article 8 of the European Convention on Human Rights.' 

Lady Hale also cited the shifts in government policies and in employment, welfare and family law that 
revealed a more permissive attitude to family and surrogacy. 

The third issue before the court was more troublesome (with a dissenting judgment of Lord Carnwath 
exclusively focused on it). 

UK courts cannot enforce a foreign contract if it would be contrary to public policy. Commercial surrogacy 
arrangements are banned in UK law. So could a claimant recover damages to fund such an agreement in 
another country? 

The court decided that it could and offered the following reasons: 
 

• a large chunk of the costs of the surrogacy arrangement in California would be lawful in the UK 

• damages would be awarded to the claimant and nothing in UK law prevented her from spending 
that money in California on a commercial surrogacy arrangement 

• since Briody, assisted reproduction had become widespread and socially acceptable and, as 
discussed above, the Law Commission had proposed a surrogacy pathway which, if accepted by 
Parliament, would enable the child to be recognised as the commissioning parents’ child from 
birth 

Accordingly, awards for damages for foreign commercial surrogacy were no longer contrary to public policy. 

In coming to this conclusion, the court adopted a number of protective measures: 
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• the treatment programme and costs involved had to be reasonable 

• it had to be reasonable for the claimant to seek the foreign commercial arrangements proposed 
rather than to make arrangements within the UK 

• the foreign country had to have a well-established system in which the interests of all involved, 
including the child, were properly safeguarded 

Lord Carnwath, dissenting, stated that there was a broader principle of legal coherence, which aimed to 
preserve consistency between civil and criminal law. It would go against such a principle for civil courts to 
award damages based on conduct which, if undertaken in the UK, would offend its criminal laws. 
 

Case details 
 

• Court: Supreme Court 

• Judges: Lady Hale, Lord Kerr, Lord Wilson, Lord Carnwath, Lord Reed 

• Date: 1 April 2020 

Interviewed by Robert Matthews. 
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